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THE HEARING RESUMED, AS FOLLOWS, ON FRIDAY, 6TH OCTOBER

2017 AT 1:00PM:

CHAIRMAN: I can only apologise. A meeting that was
supposed to last an hour went on for a great deal
Tonger, and there it is, we are here. So we will do
the same way, we will break after two hours and see how
far we've got.

MR. MCGUINNESS: Chairman, the witness that I propose

to call now is Chief Superintendent McGinn.

CHTEF SUPERINTENDENT TERRY MCGINN, HAVING BEEN SWORN,
WAS DIRECTLY EXAMINED BY MR. MCGUINNESS:

MR. MCGUINNESS: CcChief Superintendent McGinn, I think
you have been the chief superintendent for the Donegal
division since 20057

That's correct.

Could I just ask you to outline your experience in An
Garda Siochana prior to that?

I joined the organisation in 1982, October 1982. So
I'm coming 35 years now in policing. I started off as
the uniform guard doing patrol work. I then progressed
to the rank of sergeant. I worked in Dublin, Mayo. I
worked in detective branch, plain clothes. I then went
on to work overseas with the United Nations. I came
back and then I took the role of detective inspector
and I worked within the Garda Bureau of Fraud

Investigation, particularly in the area of organised
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crime and money laundering. Wwhen I got promoted then

to superintendent, which was in 2002, I was attached to

the Donegal division. At that time in the division,

the Morris Tribunal was starting, and I was assigned by

the Garda Commissioner at that time, because I was new 3.0
into the division, to be the liaison officer in the

Morris Tribunal. 1In 2005 then I got promoted to chief
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superintendent and I have held that rank since.
A1l right. So you have particular experience of the
way tribunals work?

I have.

And presumably are intimately familiar with the Morris

Tribunal reports?

Absolutely. And particularly, I took charge of the
division in 2005 in the aftermath of the Morris
Tribunal, where confidence in policing was very Tlow,
and that I was tasked particularly in trying to build
up public confidence in policing because I had been
through a very turmoil situation within the division.
Yes. Now, Chief Superintendent Sheridan has told us

that he took over responsibility for the Donegal

division I think from November 2010 until August 2011.

I think you were not on duty as divisional officer --
Yes, I was out on maternity leave. And during the
period on a discussion at this particular Tribunal I

had two periods of maternity Teave.

Yes. So when he took over in February 2012 to November

2012 you were on leave as well at that time?

I was on leave, yeah, maternity leave.
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And were there other occasions when there was a
superintendent acting up as chief superintendent, or
not?

There would be occasions if I was off just for a short
period of time.

Short periods?

That I was attending maybe meetings or out on different
investigations, where the Commissioner would appoint
somebody to act up. But if I was away for a long
period of time, they would bring in another chief
superintendent.

Okay. I think most lawyers who have engaged with An
Garda Siochana and engaged in tribunals know obviously
of the structure of the guards and the hierarchy within
the Garda Siochana and the legislation. But in terms
of being chief superintendent of a division, you would
have, as it were, corporate and personal responsibility
for everything that goes on within the division?

That's correct. 1I'm responsible for Teading out on
police operations in the division. I'm responsible for
security matters attaching to the division. I would
have statutory functions in terms of Section 30
detentions. I give out particular Ticences. 1I refuse,
you know, in terms of firearms, you know, I have the
power to refuse firearms. 1I'm also responsible for the
conduct of members within the division. I'm
responsible for the financial budget, and all really --
I am the Commissioner's representative in charge of the

division, you know, taking responsibility and leading
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11

out.

And the context will become more relevant and pertinent
when I come to particular views that you came to and
expressed yourself of in correspondence with the
commissioner's office, but in terms of discipline,
could you just summarise your role in relation to
matters of discipline. Obviously from the point of
view of the public and the force, an ill-disciplined or
undisciplined guard, apart from minor breaches, ought
to be subject to discipline?

Yes.

where do you fit into that?

In terms of the discipline regulations, under the
discipline regulations I can be the appointing officer
for members under my control within the division.

There are occasions then that it wouldn't be
appropriate that I would conduct the investigation,
because possibly there would be members of similar rank
and that there are times then that I would pass that on
to the commissioner for the appointment outside the
division. I also deal with -- there are different
types of discipline. 1In terms of minor discipline,
really, you know, it would only come to my attention if
I needed to invoke what we call a Section 10. And
that's where somebody has -- you know, needs advice,
they need a caution, and it's in the lower-level scale.
It then progresses up to more serious investigations
where I make an appointment in terms of, if a board of

inquiry needs to be set up, where somebody would have
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to face dismissal from the organisation in terms of
that. And then that I have responsibilities in terms,
under the Garda Siochana Act --

Yes.

-- you know, where I have to commit certain functions
in relation to that, you know.

Yeah. We will come to that in due course. So one
could say perhaps in summary that your responsibilities
in relation to discipline often involve, as it were,
kick-starting the process. You don't adjudicate
yourself in these matters. You might perhaps form a
view that there is sufficient enough material to
warrant either the appointment of somebody or the
commencement of an investigation, is that right?

Yes, that's correct. Information will come across my
desk where I would maybe send out to a superintendent
to make further inquiries, or an inspector, preliminary
inquiries to determine whether a discipline
investigation should start. Then maybe members of the
public would call with me, have a meeting where they
are complaining about conduct of a member of An Garda
Siochana, and that would start a process for me 1in
terms of that. So it doesn't always normally take the
formal route.

Yes.

You know, that sometimes I would carry out further
inquiries to establish does it warrant --

Yes.

-- a criminal investigation, or does it warrant sending
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a case maybe to the Ombudsman Commission.

Yes. And we will come to more specific details in
relation to that. But your relationship then with, as
it were, it used to be old B Branch, but it then became
HRM, but Headquarters, in relation to discipline,
you've no power of suspension of members, it's not
delegated to chief superintendents in divisions, is
that right?

I have a power -- I have the authority to suspend, but
it's only for three days suspension.

Three days, yes.

And it would be in the case where a member of An Garda
Siochana maybe had to appear in court or that something
would come to my attention that I needed to suspend for
three days.

As an emergency?

As an emergency.

Yes.

But after then I need to send it to the Garda
commissioner, which comes under Internal Affairs, and I
can make recommendations, but I don't have the
authority to suspend for Tong periods of time.

And then just briefly your responsibility in relation
to criminal investigations. First of all, would every
district officer inform you of every criminal
investigation that has commenced or is going on, or
does your sanction have to be obtained?

No, no, no, no. They have their own autonomy within

their own rights to carry out investigations, and

10
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certain investigations would only come to my attention
if it warranted some input from me. But we would have
regular meetings on a weekly and monthly basis, PALF
meetings, where we discuss serious crime, the progress
of serious crime, and any matters that, you know, need
maybe follow-on attention for my behalf, or I am
asking, maybe, superintendents as to why, maybe, some
serious crime hasn't been concluded, what's the delay,
what's happening here, we need to progress this to
conclusion.

Yes. And obviously you have been almost 12 years 1in
position now there in Donegal.

Yes.

In charge of it. And what's your personal, as it were,
modus operandi for keeping and maintaining control of
your division and an orderly and disciplined force?
well, you know what I mean, in relation to running
Donegal, I have a very good team of police officers who
carry out their duties very well. They work very much
to the values of the organisation. They are very
professional in their output. They are very skilled.
They have great capacity to respond. And normally when
I delegate work to them, I find that they usually carry
it out to a very good standard. There are occasions
when that doesn't happen and those matters are brought
to my attention. And there are occasions where, you
know, maybe keeping this case aside, where I had to
deal with domestic violence situations and abuse within

the organisation. I have to deal with situations where

11
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members, for example, have difficulties in their
personal 1ife, which causes them to require, you know,
input from me in terms of their welfare, in terms of
they're not carrying out their duties to the standard
and the expectation that's required. There are
occasions when members maybe would get maybe arrested
for drunken driving, and their case will come up in
court and they come to my desk, to my attention, to
detail. So it is quite ranging, you know, the terms of
maybe responses that I need to put in place. But
unfortunately, running a police division where there
are 500 personnel at this particular time, you know,
all of the police, you know, and maybe the civilian
staff that work under my control, they do get into
difficulties.

Yes.

No more than any other organisation.

Yes.

And it does require that we have to put certain
measures in place. But we are a disciplined
organisation and we are expected to work within certain
standards, and therefore, when those standards are not
met, well then it's my job then to say, look at, we
need to see what's going on here and bring the
appropriate attention to it.

Yes. I mean, obviously in terms of your Tevel of
responsibility, you've got a range of very important
duties and responsibilities and you're expected to

exercise those when required, and often making what

12
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must be difficult decisions relating to either persons
the subject matter of investigations or your own
members?

Yes. And as an organisation we're not immune from some
of our members getting into difficulties, be that
financial difficulties, getting into difficulties
domestically, you know, getting into difficulties --
you know, and I would Tike to think that we always act
to a particular standard and, you know, to the values.
But, you know, we're not immune as an organisation from
these problems and these problems come to my desk.

Yes. Now, just moving on to Garda Harrison and his
arrival in Donegal. You were obviously on leave at the
time he made any application for transfer and was
transferred, and presumably you have no knowledge or
weren't consulted about that, is that right?

No, I was out on maternity leave and wasn't involved.
And you were back then obviously on duty from some date
at the end of August, was it --

That's correct, yes.

-- 2011. But were you briefed about his arrival or did
you know or hear anything of Garda Harrison at that
point in time?

No, Chief Superintendent Sheridan would have done a
handover brief with me, and basically the focus on that
was on policing operations, security operations, how
the budgets were going financially. And he wouldn't be
bringing to attention when everything was going well.

So at that stage there was no need for any issues to be

13
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brought to my attention. There were other Garda
members who were having difficulty at that time and he
certainly was bringing my focus and attention and
briefing me in relation to them. But Garda Harrison
wasn't one of them at that time.

Obviously, I think you were well aware of the homicide
of Garda McLoughlin and the injury of another member
within the division at the time it occurred?

Ooh, absolutely, yes.

And were you briefed when you came back that this
unfortunate problem had arisen when Garda Harrison had
been sent to Buncrana?

No. By the time I came back, he was stationed 1in
Donegal Town at that stage, and there was -- there was
no reason, because I felt that the matter had been
addressed and everybody was happy, so it wasn't on the
radar, it wasn't an issue.

Yes. But that's what I am trying to get at. Did you
know that it had arisen as an issue?

NO.

And had been dealt with?

NO.

Okay.

At the time, as I said, I was off on maternity leave,
but I obviously attended, you know, as being the chief
in division, although on Teave, I attended the scene of
the death of Garda Gary McLoughlin, I would have
attended the funeral. I was fully aware of the

investigation going on at the time, and I would have

14
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had no information at the time that Garda Harrison was
in any way connected to the McDermott family.

Yes. Now, the Tribunal has heard obviously that the
HSE came to the Gardai with an anonymous letter in
February of 2012. Had you left on leave at that time?
I was away on maternity leave for that, yes.

So you had no direct personal knowledge of anything
that had occurred in relation to that?

Not at that time, no.

Okay. Perhaps we might just look at one document 1in
connection with that. Just bear with me. It was a
statement made by Garda Harrison in relation to the
incident relating to Ms. Simms and her husband at that
point in time. Had you been made aware of that when
you came back on duty?

No, no. Between my two maternity leaves, Chairman --
and the only time, actually, I have ever met Garda
Harrison, apart from here at the Tribunal, was between
my two maternity leaves, where he looked for a meeting
with me. It was in November 'll. It was an employee
assistance meeting, which I obviously have a role in
the division to try and assist members where they come
into difficulty in relation to employee assistance.
That was my one and only meeting that I had with a
direct intervention with Garda Harrison. I may have
seen him at a court case, but I wasn't in discussion
with him or had any meeting with him. But at that
meeting, Brian Tuohy, who is our employee Tiaison man

in terms of employee assistance, I was in Ballyshannon

15
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Garda Station that day and I had a number of Gardai to
meet, who wanted to have meetings with me in terms of
employee assistance issues, and Garda Harrison was one
of those people who had come to me. And he presented
to me that he was coming from a broken marriage down in
westmeath, he was in difficulty financially because
they had invested in property and, no more than a Tlot
of people in Ireland, it was in negative equity. He
moved up to Donegal to start again and he was under
extreme financial difficulty, and he was Tooking for my
advice in terms of how I could assist and help him 1in
that regard. And as an organisation, An Garda Siochana
are very caring towards our members, and particularly
when they get into difficulties. You know, through our
employee assistance we try and work with them in terms
of restructuring loans, we have a number of different
budgets that we can try and divert monies from to
assist our members. And, you know, I hear a lot of
talk at the moment about the culture in the
organisation, but this is one of the positive aspects
of An Garda Siochana's culture, where we're very caring
and we try to look after people, especially when they
come into financial difficulty. And in this particular
case, I was trying to work, Superintendent Jimmy Coen
was present at the meeting, as was Garda Harrison, and
we were trying to work with Garda Harrison to see how
we could assist him financially to try and make Tife
easier for him. And one of the requests that Garda

Harrison had, that he wanted to get back to

16
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Letterkenny --

Yes.

-- because he had -- you know, he was spending a Tlot of
money on travel expenses, and that if he got back to
Letterkenny, that it would make 1ife easier for him,
that he wouldn't be incurring those expenses. And I
outlined my reasons why, that, you know, he couldn't
serve in Letterkenny, and that was his connection then
to the McDermott family.

Yes.

And he understood. You know, when that meeting was
over, Garda Harrison clearly understood where I was
coming from, and certainly that it just wasn't going to
happen.

Okay.

It couldn't happen.

Okay. And was that your first knowledge of and meeting
with Garda Harrison?

That's my first meeting, and, believe it, my one and
only meeting that I had with Garda Harrison in all of
this.

Yes. And I think that was in the autumn of 20117
That's correct. And at that time, you know, I was also
trying to offer solutions to him in terms of, you know,
Tike, if you attain a particular strength in Irish, you
can get particular postings within the Garda division,
where you can get 7.5%, and I discussed this with Garda
Harrison, and I knew he hadn't got the qualification,

but I was suggesting to him if he could undertake the

17
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43 Q.
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44 Q.
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exams and, you know, that possibly that there was
options there, you know, that would help him, and I
know he discussed with me at that meeting that Marisa
was a teacher, and that I was saying, well, maybe she
can help you, you know, reach the attained level.

Yes.

And I know when Garda Harrison left that meeting, to me
it was a very positive meeting and I think there was no
animosity at the meeting, and I know I commented that I
was impressed by Garda Harrison, you know; it was very

much, you know what I mean, that he was trying to work

out through his financial situation, he was trying to

work through the work situation, and it was very, very

positive in my mind.

Yes. Now, I just want to fast-forward to October 2013

for one purpose, because it's quite clear, it would

seem from the paperwork and the sequence of events,

that certainly by 8th October and 10th October you had

a very different view of Garda Harrison because you had

made -- and I just want you to confirm the sequence,
obviously commencing at the meeting of the 8th
October --

Yes.

-- you wanted to suspend him from duty as a result of
your consideration of the statement made by Marisa
Simms, is that right?

well, I didn't want to suspend him at the meeting of
the 8th. It was as a result -- you see, I called the

meeting of the 8th October. The purpose of that

18
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meeting was for me to take a strategic overlook at what
was happening in the division at that time.

Yes.

what I had was, I was aware from the 7th October that
there had been threatening phone calls in, threatening
to kill Garda Harrison. There was two calls.

Can I just stop you there, because I just want you to
confirm, as it were, in a summary way, your position,
and I hope I don't summarise it unfairly, and then we
will go back and I want to see how you came to these
various positions. But certainly as of the 8th
October --

Mm-hmm.

-- it was clear that you wanted to initiate a criminal
investigation into his conduct, isn't that right --
That's right.

-- first?

Yes.

Secondly, it was clear that you were at the meeting at
which it was decided that a referral would be made to
the HSE?

Yes.

Thirdly, you also decided in relation to Garda Harrison
that the statement relating to his conduct would be
referred to GSOC?

Yes.

Is that correct?

Yes.

And fourthly, you made a submission to Internal Affairs

19
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within a day or two, recommending that he be suspended

from duty?

Yes. I had concerns when I read the statement of
Marisa Simms and what contained in that statement. I
had a confidence issue in Garda Harrison's ability to
carry out his functions as a member of An Garda
Siochana.

I will give you an opportunity to explain all of the
context of all of these, but I just want to, as it
were, stack up the sequence of --

Events, yeah.

-- outcomes and events that -- the position that you
had come to at that point in time. And it's very
clear, I think, that you were of the view that he
should be suspended from duty and that -- or that he
ought not to be serving in the Donegal division?

Yes.

You wanted him out of Donegal?

Yes, I had a confidence issue in his ability to carry
out his functions --

And also in the report --

-- as a member of An Garda Siochana, yeah.

Yes. Also in the report, and we will come back to the

detail of that report, and your report of November

2013, it was clear that you regarded him as essentially

unfit to be a member of An Garda Siochana?
Yes, I was calling it into question.
And we will come back to the context of your duty to

come to that view --
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Yes.
-- in different circumstances, but obviously that

position in relation to Garda Harrison is, as it were,

a complete volte-face from the way you regarded him in

your first meeting that you had with him in relation to

his transfer or application for transfer back to
Letterkenny?

Yeah.

okay?

Yes.

And what I just want to do now is, I want to proceed

through a few events to get your evidence about how you

viewed a number of different events because we want to

Took at each of those decisions and see what fed into

those decisions, and whether some of them are relevant

or potentially relevant to the HSE referral is of
course a matter for the Chairman, but we want to see
what was behind each decision and the basis for each
decision, you understand that?

Yes, yes.

So you describe in your statement at page 50 the
incident about Garda Harrison in May 2011. Now,
obviously you were off duty at the time. Wwere you
briefed about that when you came back on duty?

No. That didn't become relevant at that time.

Okay. And Garda Harrison had made a statement, which
is in our books at page 2219, 1in relation to the
threats that had been made not by him but in relation

to Marisa Simms and their children about the house
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being burnt out and a bullet in his head, etcetera?
Mm-hmm.

And he didn't wish that any investigation commence in
relation to that?

Mm-hmm.

That was Marisa Simms' wish as well. were you made
aware of that?

NO.

All right. oOkay. Wwere you made aware on your return
to duty in 2011 of any incident or unlawful, as it
were, improper accessing of Pulse at that time?

No.

Okay.

The only attention -- yeah.

were you made aware of that when you came back in
November 20127

That only came to my attention as the sequence of
events gathered. The one thing that Chief
Superintendent Sheridan did make me aware on my return
after the second maternity leave was the fact that
Garda Harrison had appeared in court in Manorhamilton
and that he had appointed Superintendent Michael Finan
to carry out that investigation.

Okay. Just going back to the May incident, because you
do note in your statement that he had taken the
Buncrana patrol car without permission and drove to
Churchill, 61 kilometres away. Now, there's some, I
think, documentary evidence from the sergeant at

Milford to suggest he came in the patrol car, but that
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incident, Garda Harrison doesn't appear to have been
disciplined for that in any way?

That would have come up to Chief Superintendent
Sheridan, it wouldn't have come to my desk. But I
understand he wasn't disciplined and that he had sought
permission, I understand.

There's some suggestion --

There's some suggestion he had sought permission, yeah.
But did you ever form a view about that, as to whether
he ought to have been disciplined?

well, if somebody has to deal with an emergency
situation and they've no other means of getting to it
and they seek the permission of the sergeant, where I
would have a difficulty with it is if he takes a patrol
car out of the district and leave the district without
a patrol car, that we can't respond to whatever
patrolling incidents --

Yes.

-- I would have a difficulty with that.

That would create an operational difficulty?
Operational decision, and that certainly -- that you
would not take the patrol car away for an hour, and to
Teave the area and the policing needs of the area
without a patrol car, I certainly would have a
difficulty, yeah.

Yes. Now, the issue of the anonymous Tletter, the HSE
lTetter that came to light in 2012, you were on leave,
but were you briefed about that when you came back in

any way?
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75 Q.

A.
76 Q.

A.
77

A.
78 Q.

A.
79 Q.

A.

No, no.

Chief Superintendent Sheridan has given evidence, and
we have seen his report, that he had met Garda Harrison
in February 2012 in relation to his accessing Pulse?
Yes.

And he doesn't appear to have been disciplined for
that?

NO.

Is that something, if you had been chief at the time,
would you have initiated a disciplinary investigation
at that point in time?

well, you have to look at every case and the
circumstances.

Yeah.

And, you know, it's -- you cannot access Pulse, even to
Took at your own information, without a Tawful or
reasonable reason for doing so. Chief Superintendent
Sheridan obviously felt at that stage that he was going
to give Garda Harrison an opportunity and that was his
decision. And, you know, I'm happy -- you know, he's
Tooking at the circumstances around all of that and
he's making his own decisions.

Yes.

But I understood that he did caution Garda Harrison,
you know, that he was not to be accessing Pulse, and it
is the policy within the organisation, you cannot even
go on to Pulse for your own -- to look at information,
even your own information, you're not entitled to Took

at your own information, unless you have a Tawful
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reason or a reasonable inquiry for doing so.

Yes. Garda Harrison I think suggested through his
counsel to Chief Superintendent Sheridan that he had
simply no recollection of the meeting, and Garda
Harrison gave his own evidence, saying that he didn't
remember it. But it does appear to have been an issue
for you, because when you ultimately appointed Chief
Superintendent Murray, I think you did include the
Pulse investigations as something that you wanted
inquired into vis-a-vis Garda Harrison's behaviour,
isn't that right?

But at that stage I became aware then that he had been
accessing Pulse without the proper Tawful authority or
excuse --

Okay.

-- for doing so.

But is that something that you only discovered in
October 2013 then?

Yes, well I would have been aware of it then from --
when I became involved in these incidents --

Yes.

-- it would have been brought to my attention then by
Superintendent McGovern that when Brigid McGowan,
Sergeant Brigid McGowan was trying to get an address
for -- Brigid McGowan was trying to get an address for
HSE, that she noticed that the Pulse had been accessed
a number of times.

Yes.

So that would have came to my attention as I became
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involved in all of the investigation.

It's not clear to me from the papers how that precisely
would have been brought to your attention. Wwere you
briefed on that by Sergeant McGowan or someone more
senior?

No, no, that would have come from Superintendent
McGovern.

Superintendent McGovern?

Yes.

Okay. I see. And was that something that was
discussed, in fact, at the meeting of the 8th October
that was ultimately held?

If it wasn't discussed at the meeting of the 8th, it
certainly would have been discussed in the days prior
to 1it.

Okay. The issue then relating to Garda Harrison's
conviction in the District Court, we've heard passing
reference to it, but he was disciplined for that, I
think?

He was, yes. Superintendent Finan, yes.

As well as being held criminally responsible?

Yes.

And did that change your view of him in any way at that
time? Did you regard that as sufficient unto the Tlaw,
as 1t were?

well, it had been dealt with in accordance with the
Taw, it had been dealt with under the discipline. But
there was reports coming to me via Superintendent Finan

that was causing a little bit of unease around Donegal
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Town, that here we had a member of An Garda Siochana
who is required to go out and, you know, the members of
the public obviously are driving without insurance and
tax and that he himself had committed the same
offences, and that it was causing a little bit of
unease in terms of his ability to carry out his
function. And Superintendent Finan was raising those
issues with me.

CHAIRMAN: Mr. McGuinness, if you don't mind, I just
want to go back, because I think, in fact, the meeting
in relation to Pulse with Chief Superintendent Sheridan
was 24th April 2012, just for fear the transcript might
mislead somebody in the future.

MR. MCGUINNESS: Yes. 1It's referred to in this
withess's statement at the top of page 5 as being
February 2012.

CHAIRMAN: I just went back and that is apparently what
Chief Superintendent Sheridan said.

MR. MCGUINNESS: Yes.

CHAIRMAN: But it doesn't make a huge difference.

No, no.

MR. MCGUINNESS: That may be the date of the original
report, perhaps?

Mm-hmm.

CHAIRMAN: It could well be that. But he said, I met
Keith Harrison on 24th April 2012. I will look back at
the transcript. So you were at the insurance.

MR. MCGUINNESS: Yes. You were obviously back in your

office, as it were, or back on duty from leave as chief
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at that time?

Yes.

In May 20137

Yes.

And was that the first issue then that arose in

relation to Garda Harrison that portrayed him in a

negative light, to your point of view?

Yes.

And had you, in fact, any knowledge of, as it were,

where he had come from or why he had come from Athlone

or Moate --

NO.

-- up to Donegal?

No, no.

only from my meeting with him where he told me

that he had marriage difficulties, the marriage had

broken down, he had financial difficulties in westmeath

and that he was 1in Donegal making a fresh start with

Marisa and that he was in financial difficulty.

okay.

In any event, when Rita McDermott, Marisa Simms'

mother, reported, in August 2013, an incident in

relation to Garda Harrison, did you become aware of
that at the time?

I became aware of that. Superintendent Finan would

have sent me the report, David Durkin's report.

Yes.

I got that sometime, I think the date, sometime around

August.

Yes. And I'm sure there's nothing in any way sinister

in it; would you expect to get a report relating to
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some incident which involved a member, is that a usual

course?

Normally in a case like this, if this was Mr. Joe
Soap --

Yeah.

-- that file wouldn't come near my desk, I'd have no
involvement and it would be dealt with at district
Tevel.

Yeah.

But the only reason that it was forwarded to my desk
was that it was a serving Garda member that was
involved in the 1incident.

Yes. And presumably you were happy, were you, that
Sergeant Durkin had dealt with that professionally,
that he had obviously pointed out that, you know,

anything would have to come from Marisa Simms by way of

a complaint and that he had properly advised her about

the distance and the procedures of the Domestic
violence Act?

Yes, from my perusal of the documentation I was

satisfied that Sergeant Durkin had acted in accordance

with our policy in relation to domestic abuse and I had

no queries in relation to the way he handled the
matter.

There was a second report then obviously towards the

Tatter end of September, 24th September, when Mrs. Rita

McDermott again came in and was advising the sergeant

that she had planned, she - Marisa Simms - had planned

to remove Garda Harrison's belongings and the issue
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about the wedding first arose. Again, did you receive
that report?

Yes, I received that report as well. And this is
probably the first flashpoint, that it was highlighting
that an incident was going to occur at the wedding and
that obviously from my point of view that was in two
different Garda districts and that I wanted to make
sure that the superintendents were advised of what was
happening.

Okay. It would seem that things became more serious as
a result then of the report of Paula McDermott on the
30th September when she came in to report to Garda
Mahon the threat that she obviously was conveying that
she had heard from her sister, Marisa?

That's correct.

And the references obviously there to the -- he was
going to burn her and her child and bury her, and
seemed visibly upset?

Yes. This is the first time now it's coming to my
attention that there's serious threats being made, but
the fact that there are children, this is the first
mention that is coming to my desk in terms of, you
know, the purpose of the Tribunal here is that there
are children being mentioned.

Just in terms of, as it were, nipping it in the bud,
can you recollect did you get the report on that day or
the next day?

I think it was on the 27th September I had received a

phone call from -- early in the morning from
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Superintendent McGovern, and he'd be advising me that
was I aware that there were a number of reports
circulating in terms of Garda Keith Harrison and a
potential conflict at a wedding and that there was
issues, serious issues, you know, raising in terms of
Garda Harrison. At that time I told him that I just
wasn't fully briefed on it but there were a few reports
coming across my desk and if he would allow me an
opportunity to study those reports, that I would refer
back to him. And I know it was later that day, having
received the reports, that I actually contact
Superintendent McGovern to say that I was going to
appoint Inspector Goretti Sheridan to look at the
different incidents. So I think what I had at that
stage was, I had the two Durkin reports, which included
the Bogle incident, and I had -- I'm just trying to
think what other reports I had at that stage. I had a
report about the difficulties that were going to happen
at the wedding. So at that stage Paula McDermott
coming into the station hadn't happened at that stage
where I was going to appoint Goretti Sheridan.

Now, we've heard from Inspector Sheridan. I think she
was off on Teave for the last four or maybe five days
coming up to the end of September --

Yeah.

-- but Superintendent McGovern describes it as
appointing her to do a review of the matter. what were
you intending at that point in time?

well, firstly, the reason that I appointed Inspector
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Goretti Sheridan is that, first, she was new into the
division, she was an inspector, I knew she was very
skiT1ful in this area 1in terms of her previous
experience of working with victims of domestic
violence, she had worked in relation to a number of
areas. I also had appointed her as -- in each of the
Garda divisions, we have an inspector who overlooks
domestic violence incidents and how they investigate
it, and she was the one in the Donegal division who was
appointed to do that particular work. And I would have
known from -- I had never met her prior to her coming
into the division, but I know from my meetings with her
that she was very competent and capable and she was
very skillful in this area and I felt that she was the
best person within the division to carry out these
investigations.

Just on a point of procedure there, when you say you
were going to appoint her or you did appoint her, was
there any formal document or any briefing instruction
or anything in the way of paperwork reflecting that or
would that be common to do that?

No, no, not at that stage, but I just had told
Superintendent McGovern these were my thoughts and that
I wanted to look at each of the incidents in terms of
our domestic violence policy and to see if there were
any matters that could be progressed and I was going to
ask Inspector Sheridan to do that on my behalf.

And you must have been more concerned then when the

report came in from Sergeant Collins about Paula
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McDermott's next visit, reporting, apparently, that

Marisa had called to the house to collect come clothes,

that Garda Harrison had apparently been quite agitated

and worried about the threats and begged her not to

report them.

Yes.

Did that come to you, that day?

No. I didn't become aware of that I think it was until

2nd October.

Okay.

I do recall, I think it is the 2nd October, I do recall

coming into the station in Letterkenny coming back from

a meeting and I met Sergeant Collins in the yard at the

back of Letterkenny station and he proceeds to tell me

outside in the yard that day about the visit of Paula

McDermott to the station and to Garda Mahon and he

gives me a brief on what was in that. And he also told

me that he had made contact with Paula McDermott, and

that I would have been aware that Sergeant Collins

would have known the McDermott family from Raphoe

because he had been stationed in Raphoe for a long

time. So I asked Sergeant Collins to come back into

the station with me, it was sometime around four

o'clock in the afternoon, and I asked him to come back

in, that I had intended to appoint Inspector Sheridan

but I hadn't seen her over the weekend, that she had

been off and that I went looking for her, and I

actually found her in the station down near the

dayroom.

And I spoke to the two of them directly and I
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outTined my concerns of what I was hearing and I did
ask Inspector Sheridan to go out and visit Rita
McDermott, to talk to Rita McDermott and see was she
prepared, you know, as a third party, to make a
statement in the matter. Because I know from our
domestic violence policy and our cases, there are times
when somebody is a victim of domestic violence in a
very vulnerable position, and even more so for Marisa
McDermott at this stage, because the perpetrator of
this abuse or violence to her is a member of An Garda
Siochana, so it was going to be very difficult for her
to come into An Garda Siochana and making a statement.
So I was proactive there 1in asking -- you know, I
wanted Inspector Sheridan to go out and meet Rita
McDermott and see -- and talk to her and see what was
going on, basically.

Yes. Just in your answers there, one possible
interpretation is that you had made an assumption
perhaps that there was some domestic violence going on
and that Garda Harrison had, in fact, committed it.
But, I mean, at best, you had third-hand reports,
fourth-hand reports, perhaps, of some marital
disagreement. What was your intention or was there
some issue about trying to get the goods on what Garda
Harrison was doing to this woman, or what was your
plan, as it were?

No, absolutely not. It was coming to my attention that
there had been a number of incidents of domestic

violence, domestic abuse, and that Rita McDermott had
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114 Q.
A.
115 Q.
A.
116 Q.

tried to contact -- she had contacted the organisation
outTining her concerns. I felt she was a concerned
mother for what was happening and I felt she had a
story to tell and I think it was a story that I needed
to hear, as the chief superintendent.

Yes. You referred there to, as it were, incidents of
domestic violence, but the most that had been referred
to were threats. Now, obviously the most recent ones
were threats to burn?

well, at that stage we had, as you know, the Bogle
incident, and in I think the fresh report we had where
she had been thrown out of the house three times and we
had --

well, did you take it from the reports of her being
thrown out of the house that there was violence
involved?

well, you know, I think it's most unusual that a woman
would be thrown out of her house in the middle of the
night in her night clothes, looking for somebody to
come and take her home, I thought that most unusual.
It would signal to me that things weren't well in that
house.

I mean, this issue becomes more relevant in terms of
the evidence of Marisa Simms, because what's evident
from all of these incidents to date is that Marisa
Simms herself never came to the Garda station,
confidentially or otherwise, to complain about anything
that Garda Harrison had done. Wwould it not have been

either more appropriate either to get Garda Harrison's
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Q.

superior to speak to him or for someone to approach

Marisa Simms directly to speak to her, not in a Garda

station perhaps but just to sound her out as to what

was going on, before anything further happened, either

between them or to cut across third-party reports

coming in, that you couldn't act upon?

well, if you are a victim of domestic abuse or domestic

violence, it's very difficult to come forward and tell

your story, but it's even more difficult when the

abuser is a member of An Garda Siochana. And from the

information that I had, I felt that Rita McDermott was

reaching out to the organisation for help, and from the

history, I suppose, of the McDermott family and An

Garda Siochana, we were probably one of the last people

that Rita McDermott needed to go to, but she was

obviously very concerned, there was a problem, and we

would know from the Bogle incident that, again, they

came to An Garda Siochana and they needed An Garda

Siochana's help. So I was concerned at this stage that

there was a problem and I felt that Marisa herself was

obviously in a vulnerable position and would find it

probably very difficult to come in, so that's why I

directed or appointed Inspector Sheridan to go out and

try and find out, you know, what's happening here, you

know, to try and find out -- and it wasn't that -- you

know, I was just working off the information that I

had, and I certainly wasn't targeting Garda Harrison at

that stage.

Okay.

So --
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At any stage.

oOokay. So you're reflecting, as I understand it, what
actually happened, is that your evidence? That you had
the Bogle incident, you had the report on the 24th
August, you had the report on the 24th September and
you have the report on the 1lst October and also on the
2nd October, 1is that right?

And I also had the briefing from Sergeant Collins 1in
relation to Paula McDermott's --

So you wanted, as it were, direct evidence or
information from her mother, and presumably you thought
the mother had the low-down, as it were, on what was
happening her daughter?

I also knew that Sergeant Collins had spoken to Paula
McDermott.

Yes.

And that Paula had indicated that Marisa didn't know
she had been at the Garda station and there was
reluctance to come forward at that stage. But I knew
that Sergeant Collins would have had a good rapport
with Rita McDermott and I wanted him to accompany
Inspector Sheridan out to speak with her.

okay. And did you see a copy of that statement that
day or the next day?

I didn't see a copy, but I had been informed by
Inspector Sheridan that Rita McDermott had made a
statement where she outlined serious concerns within
the statement and that there was an indication that

possibly Marisa may make the statement.
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I did, in one of my previous questions some minutes
ago, advert to the possibility of intervening directly
with Garda Harrison at that point in time to find out
what was going on. Did that cross your mind in terms
of a managerial response to something a member under
your control and direction was doing or not doing?

I felt at that stage that I probably had enough
information. I was very -- you know, I wasn't sure, so
I wanted to have the matter investigated to establish
exactly what was happening.

Okay. Did you get any report in relation to what had
happened at the wedding?

I would have received a report on -- or I would have
received a report from Superintendent English of the
weekend of the 4th/5th October - he was the
superintendent on call for the Donegal division at that
time - that there had been an incident at the wedding
and that there had been threatening phone calls made
against -- where Keith Harrison was going to be shot.
Okay. Wwe will come back to that in a few minutes,
because you did become aware, did you, of Sergeant
Gillespie's report when he took a statement from Garda
Harrison about that, did you?

Fergus McGroary's report.

Is it Sergeant McGroary?

Sergeant McGroary, yes.

But had you received any confirmation as to whether
Marisa Simms wanted to make a statement herself?

There was an indication to me at that stage that she
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would make a statement but that she would Tike to get
the wedding out of the way first.

Did you see particularly the reference in the
sergeant's report to being concerned about whether, you
know, the Gardai were being used in relation to the
wedding to deal with their problems about Garda
Harrison simply not being invited or causing a bit of
trouble?

At the time that I sent Inspector Sheridan I wasn't
aware at that stage, but I did subsequently see the
sergeant's report on that regard.

CHAIRMAN: That is Sergeant Collins?

Collins' report, yes.

MR. MCGUINNESS: Yes.

Yes.

But did you become concerned about whether there might
be, as it were, mixed motives for any of the reports
that had been previously made by other members of the
McDermott family?

No, no.

why was that?

Because, as I said, that the relationship between An
Garda Siochana and the McbDermott family was quite
fractious and that they wouldn't be coming to An Garda
Siochdna unless they needed our help.

A1l right. 1Is that connected with the prosecution of
the son?

Yes, yes.

Ms. McDermott's son?
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Yes. And that certainly they would have come to us for
assistance.

You see, you refer in your statement to Garda Moore
going to the hotel on the 5th October to -- where
you've recorded a memo from Mary O'Donnell?

Yes.

Did you become aware of that at the time?

No, not until, that would have been probably brought to
my attention over the weekend, 4th/5th. It probably
would be the 7th, when I came back on duty on the 7th
October.

well, just to be clear, what dates were you on duty
over that weekend?

well, I wouldn't have been on duty over the weekend.

we would have a superintendent on call for the weekend,
and that would have been Superintendent English, so he
would have briefed me on the Monday, when I came back
on duty on the 7th.

So did you go off duty then on the Friday evening?

I went off duty on the Friday evening.

At five o'clock?

Five o'clock/six o'clock, yeah.

And had you learned of any arrangement that had been
made in relation to Marisa coming into the station to
make a statement?

NO.

So is it your sworn evidence that as of going off duty
on Friday 5th, is it, that you didn't know of --
CHAIRMAN: Friday is the 4th. It would be the same day
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as the wedding, yes.

MR. MCGUINNESS: The 4th.

Yeah.

Friday the 4th.

I don't become aware that Marisa actually has made a
statement until I come on duty on the 7th.

But my question is slightly different: were you aware
on either the 3rd or the 4th, that is the Thursday or
the Friday, that Marisa Simms had apparently indicated
that she would come in and would be prepared to make a
statement at some stage?

No, no, I don't believe I did. No.

So is it the position that you don't think you were
informed by Inspector Sheridan of any arrangement that
had been made?

No, absolutely not, no.

Oor any hope of --

No.

-- her attendance?

NO.

Oor any prospect of her attendance?

No, no.

well, I mean, I don't want you to take the word
wrongly, but, I mean, was there a plan or a hope or an
intention on your part to get her in to make a
statement?

No, no. I had appointed Inspector Sheridan, who was
very capable and competent. I didn't direct her about

how she went about her work. I was happy that she was
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146 Q.
A.
147 Q.
A.
148 Q.
A.
149 Q.
A.

doi

ng her investigations. And the only time that she

reported back to me from the time that I spoke to her

in the station was to let me know that Marisa McDermott

[si
pos

So,

c] had made a statement and that there was a
sibility, possibly, that Marisa would make one.

I mean, you certainly discussed with Inspector

Sheridan about the possibility of it happening and you

wan

wel

ted to know if and when it did happen?

1, I knew she would have come back to me if it did

happen, but you know what I mean, that would have been

und

mad

Yes.
that the McDermotts had wanted their reports to be kept

confidential, I mean, would you have said to Inspector

She

treat this as very confidential and assure Marisa Simms

that this cooperation or statement would be for my eyes

onl
Abs
Did
NO.
to

No,
She
she
tel
to

erstood between us, that if there was a statement
e, that she would let me know.

But, I mean, could you have, in the knowledge

ridan, look, this 1is very sensitive, you've got to

y?
olutely not, no.

you say anything to Inspector Sheridan --

that could have conveyed to her that you were going
get this statement?
absolutely not. Like, in my mind, Inspector

ridan was a very competent and capable person and

was skilled in this area of work. I didn't need to

1 her how to go about doing her work. I didn't need

tell her that you need to get this, as I've heard
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150 Q.
A.
151 Q.
A.
152 Q.
A.
153 Q.
A.
154 Q.
A.
155 Q.
A.
156 Q.
A.
157 Q.

here, for my eyes only. That never happened, that
conversation never happened.

Let's just assume for the sake of this question that
Marisa Simms believed that the statement was for your
eyes only, would that affect, in your view, your duty,
if anything arose out of the statement, that you had a
duty to do something?

Let's say that Marisa Simms believed that, for whatever
reason --

Yeah.

-- well, I would have to act, obviously, on the
statement. I wasn't going to keep it for myself.
Yeah.

I would be duty-bound to deal with that statement.

I mean, if you got such a statement, you weren't going
to just put it unread in a file or put it through the
shredder or take it home for bedtime reading. You were
going to take it and peruse it and consider it and act
on it, if action was required --

Absolutely.

-- as a matter of duty?

Absolutely.

As a matter of duty, isn't that right?

Yes.

So whether this is said or not, it didn't affect your
duty or your view of your duty?

No, no, no. I would have been duty-bound to act on
that statement if that came to me.

Now, you've seen a report that emanated from a visit to
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Garda Harrison -- or Sergeant wWallace on the 7th?

Yes.

And there's a number of matters obviously there of
interest. And one of them is a comment which Sergeant
wallace records as having been made by Garda Harrison
which he said came from, I think, Marisa Simms, that
you had said that 'no guard in my division 1is going to
treat a woman 1like that'.

I never said those words.

Leaving aside who said them, presumably you wouldn't be
happy to have any guard in your division treat a woman
Tike that?

Absolutely not.

I just raise it in the context of, if that was said by
Marisa Simms to Garda Harrison and having regard to the
Titany of cheating described in Marisa's statement, did
you consider that she might be spinning you a yarn
about what Garda Harrison had done and was exaggerating
it?

I had a briefing -- at my meeting of the 8th October, I
had a briefing from Inspector Sheridan --

Yes.

-- 1in relation to the taking of the statement, and
Inspector Sheridan was the one who spent the time with
her, and you always get a sense from somebody when
you're taking a statement whether the facts are
correct, and I certainly took from the report from
Inspector Sheridan that, you know, that these

complaints had happened and that they had to be
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163

investigated.

well, having read the statement, had you any unease
about the Tevel and detail of personal material that
had been put in it and recorded by both Sergeant
McGowan and Inspector Sheridan relating to Garda
Harrison and Marisa Simms?

well, in taking this statement, the investigators
obviously put in what they felt was relevant and what
came up at the meeting. My concern, basically, when I
read it, was, this was a member of An Garda Siochana,
you know, who it was alleged was behaving in a manner
which I wasn't happy with.

Okay. well, we will come to the actions that were
taken. But did you consider, in relation to each of
the issues, that you needed to make more or further or
better inquiries before taking any decisive action
yourself?

That's why I called the meeting of the 8th October,
because I obviously wanted a strategic overview as to
what was happening, because obviously for that meeting
I'm wearing a number of hats at this, you know what I
mean? First of all, I had the threats against Garda
Harrison and I have a duty of care to Garda Harrison.
I have a duty to ensure that those matters were
investigated, that proper security arrangements are 1in
place. I also have a complaint, a statement of
complaint by Marisa Simms where she outlines a number
of incidents of assault, threats to kill, criminal

damage. I'm going through the statement and I'm
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164 Q.

highlighting what offences are being committed. I am
concerned when I read about the incident on the 28th
that there are children present. I am also looking

at -- I am getting briefing from all my team, and that
is why I bring my team together, because they're the
people with the best information. That is why I pull
them all together, to find out, you know, what are our
obligations here? what are we doing? I wanted prompt
action in terms of investigations, in terms of what
needed to be done. So when I received the report from
Inspector Sheridan, she briefed me, she read out the
statement, we had the statement typed at this stage and
a copy of the statement, and she presented to me that
she was deeply concerned from what she was reading 1in
the statement and that she felt that Marisa had made
that statement and that these matters had happened, and
that was the information that I had from her
presentation to me as the person who had taken the
statement.

well, just relating to the threat to burn, I mean,
that's a -- I take it you regarded that as an
extraordinarily unusual sort of threat and very
unlikely to be meant or carried out?

I was deeply concerned when I read about that, because
that happened in a situation where, you know, from the
evidence -- or from the information that was in the
statement, that, you know, that Garda Harrison was very
drunk at this stage, that he was ranting and shouting,

the children were present, he kept repeating that he
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165 Q.
A.
166 Q.

was going to burn her and burn her sister -- and I'm
only taking the words, you know what I mean, but that
was being related to me. And I was deeply concerned
that a member of An Garda Siochana would even threaten
to burn somebody, you know, or to -- and children are
present when this is happening and, you know, I wasn't
best pleased when I was reading what I was reading and
I felt that prompt action had to be taken in relation
to the matter.

Yes. But you must have picked up from the statement
itself that Marisa Simms had, you know, a couple of
pages after describing this, that she had given an
explanation or she recounted an explanation that Garda
Harrison had given about this issue in her own
statement, did you pick up on that?

well, I picked up that this was -- all concerned that
Garda Harrison hadn't been invited to the wedding and
that he was drinking all that day, and that there was a
Tevel of -- it was like a tipping point, a flashpoint,
in relation to this, and she was explaining. But I
felt that from the presentation by Inspector Sheridan
and reading the statement, that there were a number of
matters that, from my point of view, I had to ensure
that there was proper investigation into.

Yes. You see, that is what I am concerned about, to
discover, what did you think was the proper Tlevel of
investigation at that point, and I want to draw your
attention to what Sergeant wallace had also reported on
the 7th when he went out --
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Yes.

-- to give the crime prevention advice. Because he had

recounted, had he not, that Garda Harrison had

explained to him in some way, that he had recorded

obviously, that Marisa Simms had misunderstood what he

had said about this burning issue.

it were, from two sources:

So you had 1it, as

the person allegedly

threatened, where she clarified that Garda Harrison had

said this himself in a statement, and you had Sergeant

wallace's account.

So would it not have been -- would

that then not have been the obvious time to get Garda

Harrison in and say, look, what is this central issue

about on this threat to burn?

well, I knew at that meeting from the presentation by

Inspector Sheridan that Ms. Simms had undertaken to

take her phone in the next day, or that day I think,

was to come in that day and it needed to be dumped, and

that I wasn't aware at that stage that -- my

understanding from that meeting was that Marisa was

with her family over in west Donegal, and she had the

support of her family, and that Garda Harrison wasn't

aware that she had made the statement. Because 1in

domestic violence situations, and I'm aware of this

from my experience in dealing with it, that is the most

dangerous time for a victim, is when they report it.

And that I didn't know at that stage whether Marisa was

in contact with Garda Keith Harrison, but it was a

very -- at that time, it was a very dangerous situation

for Ms.

Simms at that time.
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168 Q.
A.
169 Q.
A.

Just going back to what you, I suggest, probably could
have known. The sergeant had reported that Garda
Harrison had reportedly begged her not to go in to
report the threats. She had come in and reported the
threats, she had explained how Garda Harrison had
explained the threats, you had Sergeant wallace in his
report giving an explanation from Garda Harrison about
what the threats meant. Wwhat I am asking 1is, was it
considered, and if not, why not, going out to Garda
Harrison at that point in time and discovering, look,
what is this central issue about, threatening to burn
her? Because did you take it as a threat to burn her,
Titerally?

Oh, I took it as a threat, a serious threat, and that I
wanted it to be criminally investigated.

But even more importantly, if it was a threat,
shouldn't you have arrested Garda Harrison, if not
then, I mean pretty immediately, to deal with this?
Yes, there was sufficient information within the
statement to have reasonable cause to arrest Garda
Harrison, in the statement. But because it's a member
of An Garda Siochana, this was a different situation
where the reports came. The members -- it wouldn't
actually be on my desk anyway, but there would be
reasonable cause to arrest obviously in the minds. But
because this is a serving member of An Garda Siochana,
I am obliged to report it to GSOC, under, you know, the
Oireachtas and under the Garda Siochana Act. And when

I say I, the Garda Commissioner, it's the conduct of a
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member, serious allegations against a member of An
Garda Siochana that needs to be reported to the
independent -- they're the independent investigators to
investigate members of An Garda Siochana.

we know that doesn't prevent you from exercising your
powers as members of An Garda Siochana, it doesn't
freeze or stay the operation of any Garda powers merely
because something might be or is referred to GSOC,
isn't that correct?

That's correct.

It makes it perhaps more imperative that you do it to
preserve the evidence or gather more evidence, is that
right?

Absolutely. And apart from that, it's the
independence, it's the independence of the
investigation.

Yes. Well, just going back to the issue I raised,
because you did refer in your answer some few minutes
ago to the phones coming in and being dumped?

Yes.

But you knew that was going to happen at 2:00pm on the
8th, isn't that right?

That's correct.

And that was an 1issue discussed at the meeting, isn't
that correct?

That's correct, yes.

And we've seen the record of the phone messages between
Inspector Sheridan and Marisa Simms that morning at

page 1588. There is a record of at Teast four phone
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calls between half ten and sort of twenty to twelve.
were those arrangements being made in your presence at
the meeting --

No.

-- on the 8th?

No.

There does seem to have been some phone calls between
Inspector Sheridan and Marisa Simms on the morning of
the 8th, isn't that right?

That's right.

And is there any reason why when -- why you didn't wait
until you got the phone before taking any of the
actions?

No, there were serious allegations and I wanted prompt
action.

well, you see, you got the phone, and if I understand
matters, the contents of the phone were dumped, and
never examined until when?

Just prior to this Tribunal hearing.

So the urgent criminal investigation, on one view --
Sorry, it was dumped but it was never analysed.

Yes.

Sorry for correcting you there.

Yes. So, I mean, the upshot of it, as I understand it,
correct me if I am wrong, is that the text that we've
seen and have been circulated, weren't considered or
weren't known to the Gardai at the time?

No.

So what was the purpose of getting the phone in then?
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I do understand when Inspector Sheridan was taking the
statement, that she -- that Ms. Simms had shown
Inspector Sheridan some messages that she received.
Yes.

And that she -- you know, that there was information --
Yes.

-- and evidence on the phone that would be of
assistance to a criminal investigation.

Yes. It doesn't appear from the record of the
statement, as it were, that the texts which are, as it
were, reprimanding Garda Harrison for making these
threats, were shown to the Gardai at the time?

No, at the meeting of the 8th we didn't have possession
of those.

No, no, weren't shown to the Gardai at the time of the
taking of the statement from Ms. Simms?

Okay.

Isn't that right?

My understanding is that there was some references

to -- there was a video, or something, shown that day.
There's some reference to texts, but are you not clear
that the threatening text which Marisa Simms is
upbraiding Garda Harrison about, they weren't shown to
Inspector Sheridan and Sergeant McGowan on the 9th when
the statement --

No, no, I don't believe so, no.

Are you surprised to know that, having regard to the
content of the texts?

I suppose I don't know what happened during the course
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194

of the interview or what it became, but I didn't know
about these text messages and the content until this
Tribunal so --

Okay. But leaving aside whether you could have gone to
Garda Harrison to clarify the nature of the threats,
would it not have been desirable to go back to Marisa
Simms, having got the contents of her phone and having
Tearned of Garda Harrison's explanation to Sergeant
wallace, and say, look, did he really say this and were
you really in fear of being burned, because it's such
an improbable thing, would you not agree?

No, from the meeting of the 8th and particularly my
discussions with Superintendent McGovern and Inspector
Sheridan, at that stage we were going towards a 102
referral for independent investigation.

So it was going to go GSOC, obviously?

I wanted it to go to GSOC, yes.

Now, I think it's clear, and I don't know whether you
made inquiry of Inspector Sheridan at the meeting but
that is why I am asking you, did you ask Inspector
Sheridan whether she had discussed whether Marisa Simms
wished the matter to be considered by GSOC?

I didn't discuss that with Inspector Sheridan and I
didn't have -- but the fact that Marisa Simms had made
a statement of complaint to Inspector Sheridan, I knew
that obviously the matter had to be criminally
investigated.

Yes. Now, obviously there 1is a difference between the

types of investigation that can happen, but the issue
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of going to GSOC, it would appear, and correct me if I
am wrong, that there is no evidence that it was
discussed with Marisa Simms on the night that her
statement was taken, do you agree with that?

I agree, yes. But I do -- sorry --

You also knew that Marisa Simms was coming in with her
phone?

Yes. I did understand from Inspector Sheridan that
Marisa Simms knew that her complaints were going to be
criminally investigated.

Yes. But it doesn't follow necessarily that she must
have known it could be referred or would be referred to
GSOC, would you agree with that?

Yes.

But here you are at the meeting, you know she's coming
in to bring her phone in to be dumped, you are
apparently having a debate about what section it might
be referred under?

Yes.

And did it not occur to anyone to say, look, let's ask
Marisa Simms when she comes 1in is she happy for the
complaint to go to GSOC?

I don't think that was discussed at the meeting.

A1l right. well, was there reference to a section 83
or section 85 during the course of the discussion?
There was. There was an in-depth discussion mainly
between myself and Superintendent McGovern.

But, I mean, was there explicit consideration given to

this problem saying, look, we don't, in fact, have a
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204

complaint from someone who wants to refer their
complaint to GSOC or someone who has consented to it?
what we had was a person who had made a complaint to
have the matter criminally investigated, and, you know,
the obligations under An Garda Siochana, because he's a
member of An Garda Siochdna, then it must be referred
to GSOC and we have to consider that. And if we don't
refer it, we also have to say why we don't refer it to
GSOC. Because they are -- they are purposefully set up
for that purpose, to investigate complaints against
members of An Garda Siochana.

But did you discuss whether section 102 was appropriate
or not at that meeting?

Yes. We had a very, very in-depth debate between
myself and Superintendent McGovern in relation to that.
well, now, we have seen obviously Inspector Sheridan's
note, she has got the word "may", which obviously
appears in the section. Wwas it your view that you
could properly refer it within section 102 if the
threatened action may have resulted in it, even though
it didn't result?

Yeah, that was my view.

Okay. And was it related also to psychological harm 1in
fact having been caused?

Yes, that was my view at the time.

So were they two different rationales, in your view,
for referring it under 1027

well, you know, we all -- we looked at the options

available to us. It was my view at that meeting that
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it should be investigated by GSOC. Certainly we looked
at the different sections over and back. Wwe did -- you
know, Superintendent McGovern would be more familiar
with doing 102 referrals because the Act actually -- he
is the person delegated under the Act, the Commissioner
delegates her functio or his function under the Act in
that regard. So Superintendent McGovern and myself had
a very deep discussion, we were aware of the other
sections under the Act and we were looking at the
definition of harm and we had Tooked at the definition
of harm, so we did give it a Tot of in-depth
discussion, and at the conclusion of that,
Superintendent McGovern agreed then that he was going
to do the 102 referral.

But would you not agree with me that it's all very well
to have the view that, well, look, this behaviour
should get reported to GSOC, but you must, you must
avail of one of the legal means of referring it and
this referral under 102 effectively went up in smoke?
Yeah, well, you see, we did do a lot of debate on it.
Maybe we got the section wrong.

Okay.

It was based on a discussion that we had, that we felt,
but whether we should go under 102 or 85 it was the
same, at the end of the day it was the same process, it
was going to An Garda Siochana. But it was based on
the information and the concerns that we had at the
time that -- and maybe we got the section wrong, but it

was made in good faith at the time with the information
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that we had available. I agreed, I felt at the time it
was the right way to go. Maybe other people don't, but
there's legal interpretation. But at the time it was
done for the right reasons.

Okay. Can I examine the proposition from the other
point of view of the section? I mean, not raising the
issue with Marisa Simms either when the statement is
taken and not raising it when she came in at two
o'clock or when she came to collect her phone the next
day on the 9th, it could be suggested by some who think
this way, that in fact you wanted to surreptitiously
refer it to GSOC to make trouble for Garda Harrison,
without the complainant knowing about it, because you
hadn't told Marisa Simms about it.

No, absolutely not. That never happened. My sole
reason was that I was seriously concerned with what --
you know, the actions that were in that statement, the
information that I had. And I really was pushing

for -- I wanted to have it done by independent
investigation. And at that time I was considering,
because of our relationship with the McDermott family I
wanted the appearance that there was no conflict of
interest, or any perception that there was a conflict
of interest between, you know, both organisations. we
did, we were aware of what the legal interpretation was
of 102, we were aware of the options, but they both
ended up with GSOC who then had to do a determination
whether they are going to do a criminal investigation

and if not they need to come back and tell us they're
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not doing it. You know what I mean. But that was the
rationale that I was thinking about; was, I wanted this
independently investigated. And maybe I got the
section wrong, maybe, but that's why GSOC are there;
when you have serious allegations against a member of
An Garda Siochana they are the independent body under
Statute to do these investigations.

But mustn't you have known that for them to consider it
under section 85 it requires a complaint made by a
person who intends to make a complaint under section
83, in other words, that the person who makes the
complaint to GSOC?

wWe had considered that but we felt it wasn't relevant
at this stage. This wasn't like a member of the coming
to the station, you know, making a complaint about, as
we talked here earlier about neighbours or -- we felt
this was the appropriate way to go at the time.

Okay. But I mean that option would go up in smoke and
did go up in smoke when Marisa Simms made it clear that
she wasn't consenting to this complaint being
considered by GSOC?

Yeah, that's some time afterwards.

Okay. But it would appear from your, from your report
that you wrote on the 10th that you possibly
contemplated that, because at the end of -- at the
bottom of page 1651 we don't need to open it, but it

just says:

"l have no doubt that in the event that Garda Harrison
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